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STATEMENT OF ISSUES FOR APPEAL
1.

Issue: Did the 2011 Agreement require IntegraCore to inform and involve

iDrive in the discussions leading to the October 2011 UPS Contract, and in IntegraCore' s
decision to enter into the October 2011 UPS Contract?
Standard of Review: "The interpretation of a contract is a question oflaw, which
we review for correctness, giving no deference to the ruling of the [trial] court." Salt Lake

City Corp. v. Big Ditch Irrigation Co., 2011 UT 33, ,I 19 (Utah 2011).
2.

Issue: Does the 2011 Agreement IntegraCore to pay iDrive 38% of the

savings achieved by the October 2011 UPS Contract?
Standard of Review: "The interpretation of a contract is a question of law, which
we review for correctness, giving no deference to the ruling of the [trial] court." Salt Lake

City Corp., 2011 UT 33, ,I 19.
3.

Issue: Was the District Court correct in finding that IntegraCore breached

the 2011 Agreement by failing to inform and involve iDrive in the discussions leading to
the execution of the October 2011 UPS Contract?
Standard of Review: "We review a district court's decision to grant summary
judgment for correctness, with no deference to the district court's conclusions. Our
review is limited to determining whether the district court correctly applied the summary
judgment standard in light of the undisputed material facts." State ex rel. School &

Institutional Trust Land Admin. v. Mathis, 2009 UT 85, ,I 10 (Utah 2009).
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4.

Issue: Was the District Court correct in finding that lntegraCore breached

the 2011 Agreement by failing to pay iDrive 38% of the savings actually achieved by the
October 2011 UPS Contract?
Standard of Review: "We review a district court's decision to grant summary
judgment for correctness, with no deference to the district court's conclusions. Our
review is limited to determining whether the district court correctly applied the summary
judgment standard in light of the undisputed material facts." Mathis, 2009 UT 85, 110.

5.

Issue: Was the District Court correct in finding that as of October 2011,

iDrive had either performed, or was in the process of performing, its contractual
obligations under the 2011 Agreement?
Standard of Review: "The interpretation of a contract is a question of law, which
we review for correctness, giving no deference to the ruling of the [trial] court." Salt Lake
City Corp., 2011 UT 33, 119. "We review a district court's decision to grant summary

judgment for correctness, with no deference to the district court's conclusions. Our
review is limited to determining whether the district court correctly applied the summary
judgment standard in light of the undisputed material facts." Mathis, 2009 UT 85, 110.
6.

i)

Issue: Did the District Court correctly find that IntegraCore is barred from

asserting that iDrive breached the 2011 Agreement prior to October 2011, because
IntegraCore continued to accept iDrive's performance, without complaint, until August,
2013?
Standard of Review: "We review a district court's decision to grant summary
judgment for correctness, with no deference to the district court's conclusions. Our
2
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review is limited to determining whether the district court correctly applied the summary
judgment standard in light of the undisputed material facts." Mathis, 2009 UT 85, ,I 10.
STATEMENT OF RELEVANT FACTS

Prior agreements between iDrive and IntegraCore

I.

In 2009, Plaintiff iDrive Logistics, LLC ("iDrive") and Defendant

IntegraCore, LLC ("lntegraCore") entered into an optimization agreement (the "2009
Agreement"). See Broman Depo. (R. 1556), at 23:18-25.
2.

A dispute arose under the 2009 Agreement, in which iDrive asserted that it

was entitled to be paid for optimization services, and IntegraCore asserted that iDrive had

•

not performed. See id. (R. 1556-1558), at 23: 18-25, 27: 15-23, 29:3-6 .
3.

To resolve that dispute, on February 16, 2010, iDrive and IntegraCore

executed another agreement titled Pricing Optimization and Audit Service Agreement,
•

dated February 10, 2010 (the "2010 Agreement") (R. 2047-2049).
4.

Shortly thereafter, another dispute arose between the parties regarding

compensation under the 2010 Agreement, with iDrive claiming compensation for
payment of a FedEx Agreement that had been executed during the term of the iDrive
relationship, and IntegraCore asserting that iDrive had not performed. See Broman Depo.
(R. 1556-1558) at 23: 18-25, 27: 15-23, 29:3-6; Rothwell Depo. (R. 2695, 2696, 2703,
2705, 2706), at 10:9-12, 23 :3-10, 86: 1-9, 132:2-5, 170:20 - 172:9, 176: 10-13.

3
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The 2011 Pricing Optimization and Audit Service Agreement

5.

On January 13, 2011, iDrive and IntegraCore entered into a contract titled

Pricing Optimization and Audit Service Agreement (the "2011 Agreement"). See 2011
Agreement (Add. E).
6.

The 2011 Agreement imposes the following transparency obligations on

IntegraCore: 1) IntegraCore gives ultimate authority to iDrive to "manage the contract
negotiation/optimization process with Carrier(s), as well as the contract maintenance
process, on [IntegraCore's] behalf;" 2) IntegraCore agrees that "[a]ll significant logistics
decisions will flow through iDRIVE for review;" 3) "[IntegraCore] will cooperate with
iDRIVE in the procurement and supply of all documentation requested by iDRIVE," and
4) "[IntegraCore] is obligated to notify iDRIVE of any changes to Carrier(s) contract or
terms and conditions, sixty (60) days prior to implementation." See 2011 Agreement
(Add. E), at ,I,I l(a) and (c) and 3(a)(l).
7.

The 2011 Agreement provides that if IntegraCore renegotiates any carrier

contract within the three year term of the 2011 Agreement, for three years from the date
such new carrier agreement is executed, IntegraCore is required to pay iDrive thirty-eight
percent (38%) of any savings achieved by such renegotiation. See 2011 Agreement
(Add. E), at page 2 and ,I 3(a)(l).
8.

The 2011 Agreement confirms, in three different places, that iDrive is to be

paid for all savings achieved by any changes to Carrier contracts during the term of the
2011 Agreement:

4
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~

Savings attributed to iDrive' s contract negotiations with the carriers will be
determined by ....
Any new agreement signed by CUSTOMER during a period of 3 years
after the execution date of this agreement shall be deemed to be based on
iDRIVE'S optimization efforts, whether negotiated directly with the
Carrier(s) by iDRIVE, CUSTOMER or any other party and will be billable
for 36 months from new carrier agreement date ....
iDRIVE shall receive thirty-eight percent (38%) of savings that
CUSTOMER derives from iDRIVE'S optimization service. All
improvements made to any of CUSTOMER's contract(s) between the
signature date on this Agreement and the end of the Agreement term are
considered to be the result of iDrive's optimization service ....

~

2011 Agreement, (Add. E), at 1 l(a), page 2 (Agreement Term), and~ 3(a)(I).
9.

The 20 IO Agreement and the 2011 Agreement are similar, with at least one

notable exception. The parties added the following language to the 20 I I Agreement,
making the agreement unequivocally clear that any changes to any agreement with any
Carrier during the term of the Agreement is considered to be a result of iDrive's efforts:
All improvements made to any of CUSTOMER'S contract(s) with
Carrier(s) between the signature date of this Agreement term are considered
to be the result of iDRIVE'S optimization service.

Id., at 13(a)(I). Compare 2010 Agreement (R. 2047-2049) with 201 I Agreement (Add.
E).
I 0.
~

The 2011 Agreement provides that in the event IntegraCore enters into a

second Carier contract after execution of the 2011 Agreement, iDrive is entitled to
receive 38% of the savings resulting from the second contract, but only for three years
after entry of the first contract with that Carrier during the term of the 20 I 1 Agreement.

ii

See 20 I I Agreement, at page 2 (Add. E).

5
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11.

The 2011 Agreement does not have a provision making time of the essence

for performance of any task.
iDrive's Performance from January 2011 through August 2013

12.

Pursuant to the 2011 Agreement, at Paragraph 2, iDrive assisted

IntegraCore in identifying and hiring Thad Haderlie ("Mr. Haderlie") to serve as the

•

Director of Logistics. See Email to Shaun Rothwell (iDrive) and Steve Chase (iDrive)
from Ted Broman {lntegraCore), dated February 9, 2011, (R. 1573) ("I extended Thad
the offer and he accepted.... Thanks for the help filling this position."); Broman Depo.
(R. 1567), at 77:9 - 17; Haderlie Depo. (R. 1577), at 26: 15 - 27: 13.
13.

Subsequently, on February 28, 2011, Mr. Broman {lntegraCore) sent Mr.

Chase an email confirming that Mr. Haderlie "exceeded [his] expectations." See Email to
Steve Chase from Ted Broman, dated February 28, 2011 (R. 1792).
14.

On February 10th and 11 t\ iDrive President Steve Chase spent two days at

the IntegraCore facility in several meetings with IntegraCore and with representatives
from UPS and FedEx. See Email to Shaun Rothwell and Steve Chase from Ted Broman
{lntegraCore), dated February 9, 2011 (R. 1573); Chase Depo. (R. 1598), at 55:8 - 56:15;
Haderlie Depo. (R. 1578 - 1579), at 36:5 -38:3; Broman Depo. (R. 1566), at 65:18- 66:
10.
15.

Subsequent to these meetings, Mr. Spiers of FedEx sent Mr. Chase, (at his

IntegraCore email address), the FedEx agreements on file between FedEx and
IntegraCore. See Email to Stephen Chase and Ted Broman from Kurt Spiers, dated
February 10, 2011 (R. 2056).
6
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16.

The 2011 Agreement provides that iDrive "collect[] and analyze[]

[IntegraCore' s] current parcel shipping data, pricing and Carrier contracts." See 2011
Agreement (Add. E), at l(a).
17.

iDrive employee Carl Hutchinson used information iDrive had collected

from the Carriers and from IntegraCore to prepare a Memorandum to Thad Haderlie
entitled "lntegraCore-Analysis and Recommendations. See Email to Thad Haderlie,
from Carl Hutchinson, dated February 22, 2011, with attached Excel Spreadsheet
containing shipping analysis, and Memorandum to Thad Haderlie from Carl Hutchinson,
dated February 21, 2011 re: IntegraCore-Analysis and Recommendations (R. 16171623) ("Review of Carrier Agreements and Data provided by IntegraCore has been
completed."); Chase Depo. (R. 1609), at 154: 1-18; Hutchinson Depo. (R. 1627), at 10:21
- 11 :6.
18.

The February 21, 2011 Memorandum outlines specific negotiation

strategies for IntegraCore to pursue with FedEx and UPS, including recommendations
with regard to changes to the following provisions contained in the FedEx and UPS
agreements with IntegraCore: service levels; residential surcharge, DAS (delivery area
surcharge) and EDAS (extended delivery area surcharge), ground minimums, deferred
tiers, fuel surcharges, and caps of rate increases. See Memorandum to Thad Haderlie
from Carl Hutchinson, dated February 21, 2011 re: IntegraCore-Analysis and
Recommendations (R. 1620-1623 ).
19.

On February 22, 2011, Thad Haderlie {lntegraCore), Steve Chase (iDrive),

and Carl Hutchinson (iDrive) had a phone conference in which they discussed the

7

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

negotiating strategies outlined in the February 21, 2011 Memorandum. See Email to
Thad Haderlie, from Carl Hutchinson, dated February 22, 2011 (R.1617) ("Attached are a
couple of documents to use during our call today"); Chase Depo. (R. 1597), at 46:25 47:9; Hutchinson Depo. (R. 1627), at 10:21- 11:8.
20.

Beginning on March 25, 2011, iDrive started perfonning auditing services

of every line contained in each of IntegraCore's UPS and FedEx Carrier invoices, and
IntegraCore started receiving auditing savings. See Invoices for Audit Savings, dated
May 6, 2011 through August 7, 2013, (R. 1635-1662). iDrive performed auditing
services under the Agreement, and IntegraCore continued to receive savings as a result of
this service, until July, 2013. See id. During this two year time period, the parties had
regular communications regarding the auditing services provided by iDrive under the
2011 Agreement. See e.g., Email Communications (R. 2057-2094).
21.

The 2011 Agreement includes the United States Postal Service ("USPS") as

one of the defined "Carriers" to which the terms of the agreement apply. See 2011
Agreement (Add. E), at 1 ("For purposes of this Agreement, the term "Carrier(s) shall
mean ... United Stated Postal Service.").
22.

When the 2011 Agreement was executed, IntegraCore was using

Commercial Plus Pricing with the USPS. See Haderlie Depo. (R. 1585), at 63:8-12.
23.

The parties discussed that, under the terms of the 2011 Agreement, iDrive

was entitled to be compensated 3 8% of the delta of savings from the commercial plus
pricing IntegraCore was using with USPS, and the better rates available on the iDrive
USPS account. See Declaration of Steve Chase (R. 2739-2740), at 11 1-4. Because
8
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iDrive already charged a markup to customers that utilized its USPS account, iDrive
agreed to forego the thirty-eight percent (38%) of the savings realized from the change to
the iDrive USPS account by IntegraCore. See id. (R. 2739-2740), at ,I,I 4-5; Email to Ted
Broman from Steve Chase, dated March 29,2011 (R. 3270).
24.

In May, 2011, IntegraCore began to send its USPS shipments utilizing the

iDrive USPS account, a practice that continued through September 9, 2013. See iDrive
USPS Invoices I through 120, dated May, 2, 2011 through September 9, 2013 (R. 16651779).
25.

The parties engaged in regular communications regarding implementation

and execution of USPS related optimization services. See Email Communications (R.
2096-2135).
26.

Kurtis Spiers ("Mr. Spiers") is the FedEx representative to IntegraCore.

See Deposition of Kurtis Spiers (R. 1783 ), at 14: 16-17. In 2009, as part of the services it
rendered pursuant to an earlier agreement with IntegraCore, Steve Chase approached Mr.
Spiers with a request for changes to the FedEx pricing in place at that time. See Email
from Steve Chase to Kurt Spiers, dated October 13, 2009 (R. 2137-2139).
27.

Mr. Spiers responded to Mr. Chase, informing him that there would be no

changes to the lntegraCore FedEx agreement until IntegraCore shipped "substantial new
volumes" with FedEx. See Email from Kurt Spiers to Steve Chase, dated October 13,
2009 (R. 2137-2138). See also, Spiers Depo. (R. 1785-1786), at 139-140. Mr. Spiers
testified at his deposition that from 2009 until the present, the volumes IntegraCore has

9
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

shipped using FedEx have never merited any change to the FedEx agreement. See Spiers
Depo. (R. 1785-1786), at 139-143.
28.

Notwithstanding, throughout the spring and summer of 2011, iDrive

representative Steve Chase had several communications with Mr. Spiers to discuss
FedEx's agreements with IntegraCore. See Email from Kurt Spiers to Steve Chase and
Ted Broman, dated February 10, 2011 (R. 2056); Email from Steve Chase to Kurt Spiers
and Ted Broman, dated March 18, 2011 (R. 2141-2142); Email from Kurt Spiers to Steve
Chase and Ted Broman, dated March 21, 2011 (R. 2141-2142); Email to Kurt Spiers
from Steve Chase, dated March 22, 2011 (R. 2144-2145); Email to Steve Chase from
Kurt Spiers, dated March 22, 2011 (R. 2144-2145).
29.

During the spring of 2011, Steve Chase sent several communications to

UPS representative Jen Trujillo for the purpose of establishing a dialogue with regard to
lntegraCore's UPS contract. See Email from Steve Chase to Jen Trujillo, dated April 22,
2011 (R. 2147); Email from Jen Trujillo to Steve Chase, dated April 26,2011 (R. 2150).
30.

On May 3, 2011, Steve Chase, on behalf of IntegraCore, reached out to Jen

Trujillo at UPS to follow up on a phone conference that occurred earlier that day among
Steve Chase (iDrive), on behalf of IntegraCore, and Jen Trujillo and Shawn Orton, on
behalf of UPS. See Email to Jennifer Trujillo from Stephen Chase, dated May 3, 2011,
with attached "IntegraCore UPS Request_May 3, 2011" (R. 2152-2153).
31.

In this communication, Mr. Chase attached a document containing certain

requests for pricing adjustments by UPS. See IntegraCore UPS Request_May 3, 2011,
(R. 2153). The attachment to Mr. Chase's May 3, 2011 email to the UPS representatives
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follows the strategy suggested by Mr. Hutchinson in his February 21, 2011
Memorandum. See id.; IntegraCore-Analysis and Recommendations (R. 1617-1623);
Chase Depo. (R. 1609), at 154: 1-18.
32.

The May 3, 2011 Memorandum from Mr. Chase to UPS requests that UPS

provide a proposal to change the following components of its contract with IntegraCore:
1) "Increase residential surcharge to 35%;" 2) "Extend discount on Residential Surcharge
to air shipments to match ground;" 3) "Increase discount on Ground Minimum to 15%;"
4) "increase the Deferred Tier% depending on other requests granted;" 5) provide "50%
discount on [Fuel Surcharge] for both Ground and Air;" and 6) provide a Fuel Surcharge
percentage cap for ground and air. See "IntegraCore UPS Request_May 3, 2011" (R.
2153); see also Trujillo Depo. (R. 1802), at 106:16- 107:21.
33.
~

On May 11, 2011, Mr. Chase followed up on his prior requests for proposal

with UPS, asking Ms. Trujillo for a timetable for a response from UPS. See Email from
Steve Chase to Jen Trujillo, cc. Shawn Orton, dated May 11, 2011 (R. 2155).
34.

Ms. Trujillo responded that she did not yet "have a proposal," that

she was working with Thad Haderlie to understand IntegraCore's needs, and that
she did "not have a timeline when [IntegraCore] would receive a proposal back."
Email from Jen Trujillo to Stephen Chase, cc to Shawn Orton, dated May 11, 2011

(R. 2155).
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35.

On cross examination, Ms. Trujillo admitted that the May 3, 2011

Memorandum from Mr. Chase was a request for proposal. See Trujillo Depo. (R. 2721)
at 69: 12-24. 1
36.

Ms. Trujillo testified that in mid-June, 2011, she sent an email to Mr.

Chase, informing him that, "based upon the characteristics of [IntegraCore' s] business,
their shipping today with UPS, [UPS] would not be making any changes to their current
agreement." See Trujillo Depo. (R. 1800), at 35:20 - 36:4.
37.

After execution of the 2011 Agreement, iDrive scheduled weekly and

subsequently monthly phone calls with IntegraCore for the purpose of facilitating
communication between the two companies regarding performance under the 2011
Agreement. See Chase Depo. (R. 1596, 1599, 1600, 1603, 1614), at 10:13-18, 62:5-17,
66:18-21, 90:20-91:4, 237:2-7; Haderlie Depo. (R. 1586, 1588, 1589), at 109:11-17,
127:3-8, 139:19- 140:2; Hutchinson Depo. (R. 1626), at 7:24- 8:6.
38.

In late spring, early summer of 2011, Mr. Haderlie made a request that

iDrive CEO, Shaun Rothwell, and not Steve Chase, be the point of contact for
discussions with Mr. Haderlie. See Chase Depo. (R. 1601-1602, 1604, 1607), at 83: 13 85:1, 86:1 - 87:9, 94:3-8, 127:5- 128:1; Rothwell Depo. (R. 1806-1807), at 27:1-7, 28:4
- 29:9, 29: 19 - 30:24, 32:8-20; Haderlie Depo. (R. 1589, 1590), at 137: 16 - 138:25;
143:8-10.

1

Similarly, Mr. Spiers, the FedEx representative, confirmed at his deposition that a
request for proposal (RFP) can take the form of any communication in which a request
for pricing changes occurs, including a verbal request in a phone call. See Spiers Depo.
(R. 1784), at 137: 4-12.
12
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39.
41

Mr. Haderlie confinned that he had two or three conversations with Mr.

Rothwell when he expressed his preference to "work directly with Shaun [Rothwell]."
See Haderlie Depo. (R. 1589, 1590), at 137:16 - 138:25; 143:8-10. As a result, Mr.

Rothwell had several meetings with Mr. Haderlie. See Haderlie Depo. (R. 1590), at
v,

141:4-21; Rothwell Depo. (R. 1806-1807, 2697), at 27:1-7; 29:17-25; 38:12-15. Mr.
Haderlie testified that a "few" of these meetings took place "at IntegraCore." See
Haderlie Depo. (R. 1590), at 141 :4-21.
40.

During the summer of 2011, Mr. Haderlie informed iDrive that he would

take the lead in the negotiations with UPS, and, as a result, the iDrive team stepped back
to allow Mr. Haderlie to run point in those negotiations. See Chase Depo. (R. 1603), at
91:5 -93:1; Rothwell Depo. (R. 1808), at 34:8-35:5; Hutchinson Depo. (R. 1628,
1632), at 38:19- 39:19, 88:15 - 89:24.
41.

Mr. Haderlie was involved in several written communications between

iDrive and IntegraCore where the topic of carrier negotiations was discussed. See e.g.,
Email to Thad Haderlie, from Carl Hutchinson, dated February 22, 2011, with attached
Excel Spreadsheet containing shipping analysis, and Memorandum to Thad Haderlie
from Carl Hutchinson, dated February 21, 2011 re: IntegraCore-Analysis and
Recommendations, (R. 1617-1623); Email to Steve Chase from Thad Haderlie, dated
March 29, 2011 (R. 2157-2158); Email to Thad Haderlie from Steve Chase, dated April
25, 2011, (R. 1812) ("Thanks, and keep me posted on the negotiation talk (not all the ops
stuff like you said before) and push them to respond.").
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42.

However, Mr. Haderlie never informed iDrive of his progress with any

Carrier, informing iDrive that no progress was being made. See Rothwell Depo. (R.
2697, 2698, 2702), at 40:24 - 41: 15; 44: 11-21, 73: 18-25; Haderlie Depo. (R. 1593), at
162:8-10.
43.

On July 6, 2011, iDrive and IntegraCore had a regularly scheduled call.

After Mr. Haderlie skipped the call, Mr. Chase sent a follow-up email, asking Mr.
Haderlie for an in-person meeting for Mr. Hutchinson (iDrive), to facilitate an update on
the status of Mr. Haderlie's work on the UPS and FedEx Agreements. See Email to Thad
Haderlie from Steve Chase, (R. 2 726), dated July 6, 2011.
IntegraCore's October, 2011 Breach of the 2011 Agreement
44.

On Monday, October 3, 2011, Mr. Chase sent Mr. Haderlie another email

inviting Mr. Haderlie to participate in the monthly call between iDrive and IntegraCore,
asking for ways iDrive could assist IntegraCore, and requesting an update from Mr.
Haderlie with regard to the contract-related discussions with UPS and FedEx. See Email
to Thad Haderlie from Steve Chase, dated October 3, 2011, (R. 1815). Mr. Haderlie did
not respond to this email.
45.

Ms. Trujillo of UPS testified that in the "first ... five or ten days of

October [2011 ]," she had a conversation with Mr. Haderlie in which he said "My contract
is three years old, c'mon my business has grown substantially, what can you do about
that." See Trujillo Depo. (R. 1801), at 39:21-24.
46.

Ms. Trujillo testified that she responded to Mr. Haderlie's request by

generating a pricing proposal within UPS that she then sent to the UPS pricing group for
14
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approval. See Trujillo Depo. (R. 1801 ), at 39:6 - 41: 11. Ms. Trujillo testified that she
presented the UPS proposal to Mr. Haderlie a couple of weeks after his request in early
October. Id. (R. 1801), at 39:25 -41:9. Ms. Trujillo testified that Mr. Haderlie executed
the proposal as it was presented to him, without any attempt to further negotiate the terms
Ci

of the UPS proposal. Id. at 40:20 -41 :1. See also, IntegraCore UPS Contract, dated
effective October 29, 2011 ("October 2011 UPS Contract") (R. 2160-2165). The October
2011 UPS Contract was executed to become effective the week ending October 29, 2011.

See id. (R. 2165).
47.

Mr. Haderlie testified that he engaged in these discussions with Ms.

Trujillo under the direction oflntegraCore's President, Ted Broman. Haderlie Depo. (R.
1580-1581, 1591-1592), at 43:16-19, 45:4-9, 156:10- 157:9. Mr. Haderlie testified that
it was his belief that Mr. Broman was the person who executed the 2011 UPS Agreement
i>

on behalf of IntegraCore. Id. (R. 1952), at 158: 15-22. IntegraCore has not produced an
executed copy of the October 2011 UPS Contract. See e.g., October 2011 UPS Contract

(R. 2160-2165).
48.

In contrast, Mr. Broman testified that: 1) he had no knowledge of any

negotiations between IntegraCore and UPS in 2011; 2) he is unaware of any 2011
contract between UPS and IntegraCore, and 3) the only person he has ever authorized to
negotiate with UPS was Steve Chase (iDrive):
Q. Sure. Under the 2011 Agreement, iDrive was given the authority to manage
the carrier contract negotiation and optimization processes?

A. Yes.
Q. Does anyone other than iDrive have the authority to manage the
negotiation and optimization process with the carriers?
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A. No .....
A. I don't know if that is the case or not either. What I know is that
my agreement with iDrive was that Steve Chase - well, no it was Steve
Chase. Steve Chase was the vice president of logistics. He was the only
one authorized to negotiate with the carriers, and that was never
changed.
See Broman Depo. (R. 1560-1561, 1568) at 44:23 -46:13, 92:4-11 (underline added).
49.

Mr. Broman elaborated that since the date the 2011 Agreement was

executed, through the day his deposition was taken, iDrive was the only party authorized
to negotiate carrier agreements on behalf of IntegraCore:
Q. Okay. When did the authority of iDrive through Mr. Chase to manage
the carrier contract negotiation and optimization process end?
A. In my mind, it never ended . ...
Q. You're not aware of any? Any new contracts?
A. By nature of this lawsuit, I have inferred that there was an
agreement entered into with UPS, but that I was not aware of nor seen
nor heard of until the filing of this lawsuit.

Broman Depo. (R. 1561), at 47:5 - 48:13 (underline added).
50.

IntegraCore never informed iDrive of the October 2011 UPS Contract, and

has never paid iDrive 3 8% of the savings achieved by the October 2011 UPS Contract.
See Rothwell Depo. (R. 2702), at 75:7-9; Email to Thad Haderlie from Shaun Rothwell,
dated October 1, 2012 (R. 3285-3286); Haderlie Depo. (R. 1593), at 162:8-10; Broman
Depo. (R. 1564), at 58:14- 23.
51.

Effective August 31, 2013, IntegraCore entered into a second UPS contract

during the term of the 2011 Agreement. See Carrier Contract between UPS and
IntegraCore, dated effective August 31, 2013 (R. 2169-2181 ). IntegraCore has not paid
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iDrive for thirty eight percent (38%) of the savings achieved by IntegraCore as a result of
this UPS Contract.
IntegraCore's Affirmance of the 2011 Agreement after October, 2011

52.

At no time prior to the filing of this lawsuit in 2013 did IntegraCore ever

assert that the 2011 Agreement was no longer of any force or effect, or that IntegraCore
was no longer obligated to perform under the 2011 Agreement. See Haderlie Depo. (R.
1590), at 142:25-143:18; Broman Depo. (R. 1569), at 97:2- 98:4.
53.

IntegraCore never complained to iDrive about its performance under the

2011 Agreement. See Haderlie Depo. (R. 1590), at 142 :25 - 143: 18; Broman Depo. (R.
1569), at 97 :2 - 98 :4.
54.

After October, 2011, iDrive continued to perform a~diting services under

the 2011 Agreement, and IntegraCore continued to accept the benefits of these services
i)

through July, 2013. See Invoices for Audit Savings, (R. 1635-1662).
55.

After October, 201 I, and until August, 2013, IntegraCore continued to

utilize iDrive's USPS account to ship packages via the USPS. See iDrive USPS Invoices
1 through 120, dated May, 2, 2011 through September 9, 2013 (R. 1665-1779).
IntegraCore's move of USPS shipments to Move Method

56.

Without informing iDrive, in early 2012, IntegraCore started diverting

certain USPS shipments away from iDrive's USPS account to a USPS account used by a
third-party company called Move Method. See Declaration of Steve Chase (R. 2741 ), at

,I 12; Move Method Invoices (R. 3303-3414).
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57.

IntegraCore did not disclose the switch to Move Method to anyone at

iDrive, and when Mr. Rothwell asked Mr. Haderlie about the decreased volumes in July,
2012, Mr. Haderlie told Mr. Rothwell that the decrease resulted from certain IntegraCore
customers pulling their USPS volumes from IntegraCore. See Rothwell Depo. (R. 2700),
at 67:24 - 68:19.
58.

~

IntegraCore transitioned USPS shipments to Move Method gradually, with

the hope that iDrive would not notice the transition and seek compensation due under the
2011 Agreement. Compare iDrive USPS Invoices (R. 1665-1779) with Move Method
Invoices (R. 3303-3414).
59.

iDrive did not learn about the USPS shipments sent utilizing the Move

Method account until discovery in this lawsuit. See e.g., Email to Ted Broman from
Shaun Rothwell, dated November 20, 2012 (R. 3299).
60.

iDrive is seeking damages from lntegraCore as a result of the movement of

USPS shipments from the iDrive USPS account to the Move Method USPS account, as
calculated by iDrive's expert witness Richard Hoffman. See Hoffman Report (R. 34313433) at 15-17; Hoffman Depo. (R. 2777, 3497-3498) at 67:5-12, 68:4- 71:7.
61.

Mr. Hoffman's USPS-related opinions were the subject of a motion in

limine, which was denied by the District Court. See R. 4746-4755. This ruling is not
before the Court in this appeal.
SUMMARY OF THE ARGUMENT

This case is very simple. IntegraCore breached the 2011 Agreement when, nine
(9

months into the three-year term of the agreement, it entered into a new Carrier contract
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with UPS without iDrive's knowledge or input. IntegraCore has never disputed that the
2011 Agreement requires it to inform and involve iDrive before it executes any new
Carrier contract, and IntegraCore does not dispute that it entered into the October 2011
UPS Contract without iDrive's knowledge or input. In other words, the duty and the
breach are undisputed-making this a straight-forward case.
In litigation, IntegraCore attempts to complicate the case by raising immaterial
facts and irrelevant legal arguments, all in an effort to distract the Court from
IntegraCore's undisputed breaches of contract. What IntegraCore omits from its factual
presentation is any reference to certain undisputed facts which undermine its litigation
position as a matter of law.
For example, all of IntegraCore's arguments fail based upon one simple fact: the
2011 Agreement does not make time of the essence. Accordingly, IntegraCore was not
within its rights, nine months into the three-year term of the 2011 Agreement, to silently
and arbitrarily determine that time had passed for iDrive to perform certain tasks.
Moreover, lntegraCore presents no evidence that IntegraCore ever made any such
contemporaneous determination. To the contrary, lntegraCore's CEO, Mr. Broman,
candidly admitted at his deposition that no such internal analysis ever took place.
Furthermore, for the better part of 2011, iDrive and IntegraCore engaged in
regular communications about iDrive's efforts under the 201 I Agreement,
communications that included weekly and monthly phone calls, regular email traffic, and
several in-person meetings. Despite literally hundreds of opportunities to do so,
IntegraCore never took the position (as it does now in litigation) that iDrive had not
19
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performed as required by the 2011 Agreement. Accordingly, IntegraCore' s extensive nitpicking of illrive's performance in argument presented on appeal, is wholly undermined
by IntegraCore's absolute silence during iDrive's actual performance under the 2011
Agreement.
The undisputed facts expose IntegraCore's arguments for what they are, fiction,
spawned by litigation, adopted by IntegraCore as part of an attempt, after the fact, to
avoid responsibility for its own misconduct. For these reasons, and those set forth below,
the District Court's rulings should be affirmed.
ARGUMENT

I.

INTEGRACORE HAS NOT RAISED ANY OBJECTION TO THE
DISTRICT COURT'S RULING THAT INTEGRACORE BREACHED THE
COVENANT OF GOOD FAITH AND FAIR DEALING, THEREFORE,
THE ARGUMENT IS WAIVED.
In response to arguments presented by the parties below, the District Court held

that IntegraCore breached the covenant of good faith and fair dealing. See Order
Granting Plaintiffs Motion for Partial Summary Judgment Regarding Breach of Contract
and Breach of Covenant of Good Faith and Fair Dealing (Add. A), at 2. In response to
IntegraCore' s Objections to its ruling regarding the covenant of good faith and fair
dealing, the District Court explained the basis of this ruling. See Ruling Re: Objections
to Form of Summary Judgment Orders ("Objection Order") (Add. D), at 8-9, 1 11.
Although IntegraCore is appealing these orders, IntegraCore does not raise the
District Court's affirmative summary judgment on iDrive's cause of action for breach of
the covenant of good faith and fair dealing as an issue. See Opening Brief, Issues, at 1.
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Indeed, other than the description of the procedural history of the case, the words "good
faith and fair dealing" and "good faith" do not appear anywhere in the text of the
Opening Brief. Therefore, IntegraCore has waived any objection to this ruling. See
Brown v. Glover, 2000 UT 89,123, 16 P.3d 540 (Utah 2000). As the District Court's
ruling that IntegraCore breached the covenant of good faith and fair dealing stands
unchallenged, iDrive presents no argument with respect to this ruling.
II.

THE DISTRICT COURT PROPERLY FOUND THAT THE 2011
AGREEMENT UNAMBIGUOUSLY PRECLUDES INTEGRACORE
FROM EXECUTING CARRIER CONTRACTS IN SECRET, AND
REQUIRES PAYMENT TO iDRIVE FOR ALL SAVINGS ACHIEVED
DURING THE TERM OF THE 2011 AGREEMENT.

lntegraCore' s entire argument on appeal is premised upon two assumptions that
are undermined by the unambiguous terms of the 2011 Agreement: 1) the 2011
Agreement allows IntegraCore to end run iDrive, and negotiate Carrier contracts in
@}

secret; and 2) the 2011 Agreement permits IntegraCore not to compensate iDrive for new
Carrier contracts entered into during the term of the 2011 Agreement. See Opening Brief,
at 24-51. IntegraCore asserts that the parties' "expectations," supported by the plain
language of the 2011 Agreement, support these two assumptions. See Opening Brief at
24-25.
However, the caselaw IntegraCore cites makes it absolutely clear that extrinsic
evidence of a parties "expectations" is not admissible to vary the terms of an otherwise
unambiguous contract, and is "appropriate only when 'reasonably supported by the
language of the contract.'" Daines v. Vincent, 2008 UT 51 127 (citing and quoting

i'

Ward v. lntermountain Farmers Ass 'n, 907 P.2d 264, 268 (Utah 1995)). Moreover,
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lntegraCore's assertion that the parties agreed to a contractual safe harbor for Carrier
contracts entered into without iDrive's involvement is not supported by the testimony
cited, or by the express terms of the 2011 Agreement.
First, on page 29 of the Opening Brief, IntegraCore quotes the following testimony
of Mr. Chase as an alleged admission by iDrive that IntegraCore was free to end run
iDrive and negotiate with Carriers without iDrive's involvement, and was not obligated
to pay iDrive for savings actually achieved by the October 2011 UPS Contract:
That's why our customers signed us on. Our commitment is: We will find
savings for you. Even if we don't-if we don't, you don't pay us anything .

This quote does not support the proposition for which it is cited. In addition, IntegraCore
omits from the quote the context for the statement, (a conversation about FedEx), and the
last sentence of the quote, which confirms the District Court's interpretation of the 2011
Agreement:
But certainly with regard to FedEx, there was no optimization of that mode.
That's why our customers signed us on. Our commitment is: We will find
savings for you. Even if we don't-if we don't, you don't pay us anything.
You'll only pay us when you save money.
(R. 4132) (underline added). iDrive is not seeking to recover money related to a FedEx
contract in this case, because no improvements to the FedEx contract occurred during the
term of the 2011 Agreement. However, read in its entirety, (without ellipses), Mr.
Chase's testimony confirms that iDrive is entitled to be paid anytime during the term of
the 2011 Agreement that IntegraCore saves money on a new Carrier contract.
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Similarly, lntegraCore cherry picks certain words said by Mr. Rothwell at his
deposition, out of context, to argue that Mr. Rothwell also understood the 2011
Agreement to allow IntegraCore to end run iDrive and negotiate with UPS in secret. See
Opening Brief, p. 12 ,I 12. However, Mr. Rothwell's testimony, read without ellipses,
supports no such reading. See Rothwell Depo. (2706), at 173: 16 - 174:24.
Indeed, when specifically asked about lntegraCore's obligation to inform and
involve iDrive, Mr. Rothwell confirmed that IntegraCore is obligated to inform and
involve iDrive in discussions with Carriers. See Rothwell Depo. (2705), at 169:23 170:9-12 ("The obligation first lies on IntegraCore to provide information. You can't
read a book that hasn't been handed to you or given to you. You have to have pages to
read from."). Finally, IntegraCore omits from its deposition citation other questions and
answers that directly refute any inference that IntegraCore did not have an obligation to
pay iDrive for savings resulting from Carrier negotiations that take place without iDrive's
input. See Rothwell Depo. (R. 2706), at 174:25 - 175: 17.
In other words, IntegraCore does not present any testimony from any witness for
the proposition that the parties understood and agreed that IntegraCore has a right to enter
into Carrier contracts without first infonning and involving iDrive. Moreover, even if
such testimony existed, it would be inadmissible parole evidence, hopelessly inconsistent
with the plain language of the 2011 Agreement.
Under Utah law, interpretation of contractual terms is a question of law. See

Meadow Valley Contractors, Inc. v. State Dept. of Transp., 2011 UT 35, ,I 24,266 P.3d
671,678 (Utah 2011). Courts first "examine the [plain] language of a contract to
23
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determine meaning and intent." Id. (quoting Glenn v. Reese, 2009 UT 80, ,I 10,225 P.3d
185, 188 (Utah 2009)). The law requires that the contract be read in its entirety, to give
meaning to all of the contract terms. See Equine Assisted Growth & Learning Ass 'n v.
Carolina Cas. Ins. Co., 2011 UT 49, if 13, 266 P.3d 733, 736-37 (Utah 2011) (citations

and quotations omitted). Contract terms are not to be read in isolation, but in the overall
context in which the language appears. Id.
"[T]here can be no ambiguity where evidence is offered in an attempt to obscure
otherwise plain contractual terms." Daines, 2008 UT 51, ,I 31 (quoting Saleh v. Farmers
Insur. Exch., 2006 UT 20,, 17, 133 P.3d 428 (stating that contractual language cannot be

ambiguous because parties seek to "endow it with a different interpretation according to
their own interests"). In order to find ambiguity in a contract, the contrary interpretation
must "reasonably supported by the language of the contract." Id. (quoting Ward, 907
P.2d 268. As set forth below, IntegraCore's proposed interpretation is wholly
undermined by the plain language of the 2011 Agreement.

A.

IntegraCore does not contest that the plain terms of the 2011
Agreement require it to inform iDrive of, and involve iDrive in, any
proposed change to any Carrier contract.

IntegraCore' s Opening Brief does not contest that under the plain and
unambiguous language of the 2011 Agreement, lntegraCore is precluded from entering
into any Carrier contract without iDrive's prior knowledge, review and input:
All significant logistics decisions will flow through iDrive for review. As
VP of logistics, iDrive will also manage the contract
negotiation/optimization process with Carrier(s) ....
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CUSTOMER will cooperate with iDrive in the procurement and supply of
all documentation requested by iDrive....
CUSTOMER is obligated to notify iDrive of any changes to CARRIER(s)
contract or terms and conditions, sixty (60) days prior to implementation.
See 2011 Agreement, (Add. E), at ,r,r I(a), l(c) and 3(a)(l). Accordingly, these
~

obligations are undisputed.

B.

IntegraCore's argument that the compensation provisions of the 2011
Agreement do not require payment for Carrier contracts entered into
without iDrive's review and input, fails as a matter of law.

IntegraCore' s argument with regard to interpretation of the compensation
provisions is premised upon its presenting the following sentence from the 2011
Agreement, in isolation: "iDRIVE shall receive thirty-eight percent (38%) of savings that
the CUSTOMER derives from iDRIVE'S optimization service." See Opening Brief at
26. Quoting this sentence in isolation, IntegraCore argues that the 2011 Agreement does
not require payment to iDrive for savings achieved by the October 2011 UPS Contract,
unless iDrive can show that such contract was "derived" from iDrive's efforts. See
Opening Brief at 27-31.
However, IntegraCore's position ignores the rules of interpretation set forth above
and the plain language of various provisions of the 2011 Agreement, including the very
next sentence in the very paragraph from which it quotes. The 2011 Agreement requires
IntegraCore to pay iDrive 38% of the savings achieved by IntegraCore in the negotiation
of any Carrier contract during the term of the 2011 Agreement, regardless of whether
iDrive actually participates in such negotiation:
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Savings attributed to iDRIVE' S contract negotiations with the carriers will
be determined by comparing incentives currently being offered to
CUSTOMER under the contract(s) with the Carrier(s) in effect on the date
of this Agreement, less the new incentives achieved from the Carrier(s)
after the date hereof and will be calculated based on CUSTOMERS actual
shipping data....
Any new agreement signed by CUSTOMER during a period of 3 years
after the execution date of this agreement shall be deemed to be based on
iDRIVE'S optimization efforts, whether negotiated directly with the
Carrier(s) by iDRIVE, CUSTOMER or any other party and will be billable
for 36 months from new carrier agreement date....
iDRIVE shall receive thirty-eight percent (38%) of savings that the
CUSTOMER derives from iDRIVE'S optimization service. All
improvements made to any of CUSTOMER'S contract{s) with Carrier(s)
between the signature date of this Agreement term are considered to be the
result of iDRIVE'S optimization service. For the purpose of calculating
savings from iDRIVE'S optimization efforts ... iDRIVE and CUSTOMER
agree that CUSTOMER'S current rates, incentives and terms will be used
as the benchmark.... "
Agreement (Add. E), at ,r,r l{a), 3(a)(l) and page 2.
IntegraCore's argument on contractual interpretation violates the fundamental rule
of construction that terms are not to be read in isolation, but are to be harmonized, with
meaning given to all. See Equine Assisted Growth & Learning Ass 'n, 266 P .3d at 73 7.
Following this fundamental rule, the terms of the 2011 Agreement do not conflict. The
2011 Agreement expressly provides that iDrive is paid for savings IntegraCore "derives"
from its services, and changes to any Carrier contract during the term on the 2011
Agreement are "deemed to be based on iDRIVE'S optimization efforts" and "are
considered to be a result of iDRIVE's optimization service." See 2011 Agreement (Add.
E), at ,I 3(a){l ), and page 2.
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GI

Accordingly, the Court should affirm the District Court's finding that the
compensation terms of the 2011 Agreement are not ambiguous.

III.

(t)

INTEGRACORE BREACHED THE 2011 AGREEMENT BY NOT
INFORMING iDRIVE OF, AND INVOLVING iDRIVE IN,
CONSIDERATION OF THE OCTOBER 2011 UPS CONTRACT, AND BY
FAILING TO COMPENSATE iDRIVE FOR SAVINGS ACHIEVED BY
SUCH CONTRACT.
A.

IntegraCore breached the 2011 Agreement by entering into the
October 2011 UPS Contract without iDrive's knowledge, review and
input.

As set forth above, it is undisputed that, prior to the filing of this lawsuit,
IntegraCore never attempted to terminate the 2011 Agreement, nor made any complaint
whatsoever about iDrive's performance under the 2011 Agreement. See Statement of
Facts ("SOF"), at,, 52-53. It is also undisputed that in early October, 2011, lntegraCore
executed a new UPS contract without iDrive's knowledge, review and input. See SOF ,,
I)

44-51. This failure is particularly egregious considering iDrive made a request of
IntegraCore for details about that status of negotiations between IntegraCore and UPS, at
the same time discussions between IntegraCore and UPS were tal<lng place. See Email
from Steve Chase to Thad Haderlie, dated October 3,2011 (R. 1815). IntegraCore did
not respond to this request or provide any visibility whatsoever into the discussions
leading to the October 2011 UPS Contract.
Thus, the undisputed facts conclusively demonstrate IntegraCore breached the
2011 Agreement by failing to provide the information requested, and by failing to inform
and involve iDrive in discussions concerning, and in the ultimate decision to execute, the
October 2011 UPS Contract.
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In its briefing below, and in the oral argument transcript, the Court will not find a
single reference where IntegraCore even acknowledges the existence of the inform-andinvolve duties set forth in the 2011 Agreement. On appeal, IntegraCore argues, for the
first time, that these provisions are not "material:"

It is difficult to understand how not notifying iDrive of a new contract
offer from UPS would be material where IntegraCore had the exclusive
right under the Agreement whether or not to enter into any new Carrier
contracts.
Opening Brief, at 44. This newly raised argument is patently absurd.
The 2011 Agreement tasks iDrive with "collecting and analyzing [IntegraCore's]
current parcel shipping data," and "establishing negotiating parameters with
[IntegraCore]." See 2011 Agreement (Add. E), at l{a). It is undisputed that in January
and February, 2011, iDrive performed an extensive analysis oflntegraCore's historical
shipping data and of the then current Carrier contracts, and provided written
recommendations to IntegraCore detailing strategies to be followed by IntegraCore in its
negotiations with UPS and FedEx. See SOF ,r,r 17-19.
The inform-and-involve requirements of the 2011 Agreement are in place
to ensure that iDrive's recommendations are properly implemented in any
negotiation with the Carriers, and to preclude IntegraCore from taking iDrive' s
information and negotiating a deal without iDrive's involvement. See 2011
Agreement, (Add. E), at ,r,r l(a), l(c) and 3(a)(l); Rothwell Depo. (R. 2706), at
174: 16 - 175: 17. Therefore, the District Court's finding that the transparency

28
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

obligations of the 2011 Agreement were material, and that IntegraCore breached
the transparency obligations, should be affirmed.

B.

IntegraCore further breached the 2011 Agreement by failing to
compensate iDrive in accordance with the payment provisions of the
2011 Agreement.

As set forth above, the 2011 Agreement unambiguously requires IntegraCore to
compensate iDrive for 38% of the savings actually achieved by the October 2011 UPS
Contract, and subsequent amendments to the same. See 2011 Agreement (Add. E), at ,r,r
l(a), 3(a)(l) and page 2. IntegraCore does not contest that it has never compensated
iDrive for any savings achieved as a result of the October 2011 UPS Contract. Therefore,
the District Court's finding that IntegraCore breached the 2011 Agreement by failing to
compensate iDrive 38% of the savings actually achieved by IntegraCore from the
October 2011 UPS Contract should be affirmed.

IV.

C{j

THE 2011 AGREEMENT DOES NOT MAKE TIME OF THE ESSENCE
FOR PERFORMANCE OF ANY OBLIGATION BY iDRIVE,
THEREFORE, INTEGRACORE'S ASSERTED DEFENSE OF FAILURE
OF PERFORMANCE FAILS AS A MATTER OF LAW.
IntegraCore argues in its Opening Brief that, prior to October, 2011, iDrive could

have done more to further negotiations with UPS and Fed Ex than it actually did. See
e.g., Opening Brief at 21 ("it is undisputed that iDrive never performed a significant
@)

number of its optimization services."). However, IntegraCore's argument does not
provide a legal justification to excuse IntegraCore's breaches of contract in this case.
The 2011 Agreement expressly provides that iDrive is to receive compensation for

i>

any new Carrier contract entered into during the three year term of the 2011 Agreement.
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See Agreement (Add. E), at ,r,r l{a), 3(a)(l) and page 2. But the 2011 Agreement does

not make time of the essence or provide a date certain for iDrive to have any new Carrier
contract in place. Other than a handful of fixed dates set forth in the 2011 Agreement,
(i.e. for site visits and auditing of Carrier invoices), the only express deadline contained
in the 2011 Agreement is the three-year term of the contract. See Agreement (Add. E), at
2.
IntegraCore' s assertion that iDrive failed to perform some material obligation
under the 2011 Agreement prior to October, 2011 is undermined by the fact that
lntegraCore and iDrive had regularly scheduled calls to discuss iDrive's performance.
See SOF 137.

Notwithstanding the myriad opportunities to do so, it is undisputed that
IntegraCore never made a single complaint about iDrive's performance under the 2011
Agreement, much less a complaint about the timeliness of such performance. See SOF ,r,r
52-53. In the absence of such evidence, IntegraCore did not have a right, nine months
into the three-year term of the 2011 Agreement, to silently and unilaterally determine that
it was free to ignore its own contractual obligations.

2

To the contrary, if IntegraCore believed, as it now asserts it did, that time had
passed for performance of some obligation by iDrive, Utah law requires it to provide

IntegraCore presents no evidence to support any assertion that in approximately
October, 2011, someone at IntegraCore undertook an analysis of the timeliness of
iDrive's performance, and determined that such time had passed. Indeed, IntegraCore's
CEO Mr. Broman, expressly denied that any such determination ever took place. See
SOF ,r,r 48-49.
2
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•

notice to iDrive of that belief, and to allow iDrive a reasonable time for performance after
~

demand:
If no date is fixed for the delivery or performance of the contract, a
reasonable time is intended, and no default can attach until after a demand
and failure or refusal to perform.

Gammon v. Bunnell, 22 Utah 421, 64 P. 958 (Utah 1900) (emphasis added); ADC
Orange, Inc. v. Coyote Acres, Inc., 857 N.E. 2d 513,516 (N.Y. 2006) (citing Levine v.
Sarbello, 492 N .E.2d 130 (N. Y. 1986) (" ... it is possible for the seller to convert a nontime-of-the-essence contract into one making time of the essence by giving the buyer
'clear, unequivocal notice' and a reasonable time to perform"); Whitney v. Perry, 208
A.D. 2d 1025, 1026-1027 (N.Y App. Div. 1994) (citations omitted); Boswell v. United

States, 123 F.2d 213,215 (5th Cir. 1941); Command Security Corp. v. Moffa, 84 So. 3d
1097, 1100 (Fla. App. 2012) (citations and quotations omitted) ("Where one claims that
~

time is an essential provision, the party is bound, before he can support such a claim, to
serve a clear, distinct and unequivocal notice fixing a reasonable time within which the
thing must be done.").
IntegraCore has pointed to no law that would allow it to unilaterally and secretly
determine that iDrive's time for performance had expired, after only nine months had
elapsed of the three-year term of the 2011 Agreement. And the cases IntegraCore cites
provide no such safe harbor. Take the case IntegraCore relies upon most heavily in
opening brief: Fischer v. Johnson, 525 P.2d 45 (Utah 1974). See Opening Brief at 31,
38, 39, 41.

Gj
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Fischer does not support the assertions for which it is cited. Fischer involved a
claim by a plaintiff for specific performance of an earnest money agreement, despite the
fact that the plaintiff had failed to tender, and indeed conceded an inability to tender, an
earnest money payment when due. See Fischer, at 47. In stark contrast, iDrive is
asserting a breach of contract by IntegraCore for failing to inform and involve iDrive in
negotiations that occurred nine months into the three-year term of the 2011 Agreement,
and a breach of contract for failure to compensate iDrive pursuant to the express terms of
the 2011 Agreement.
Likewise, the case of Porter v. Hunter, 60 UT 222,207 P. 153 (Utah 1922), (cited
at pages 31 and 32 of the Opening Brief), does not support the proposition for which it is
cited. In Porter, the broker's claim failed because he failed to sell certain sheep by a date
certain expressly set forth in the contract:
[W]hen a vendor and a broker agree upon a time limit during which
property is to be sold, no commission is payable unless the sale be made
within the time limit ....

Id. at 155. Accordingly, Porter stands for the proposition that if a party wants a task
done by a date certain, that party should negotiate for a date certain as an explicit term of

@

the contract.
Likewise, the cases of Kruger v. Soreide, 246 N. W .2d 7 64 (N .D. 197 6) and
(il

Kahler, Inc. v. Weiss, 539 N.W.2d 86 (S.D. 1995) cited for the proposition that the Court
should infer a "best efforts" clause into the 2011 Agreement, are inapposite because the
2011 Agreement does not require iDrive to use "best efforts." Utah law is clear that a
requirement to use best efforts is not inferred in Utah, but is "imposed on those
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contracting parties that have undertaken such performance." See Mark Technologies
Corp. v. Utah Resources International, Inc., 2006 UT App. 418, ,r 7 (quoting T.S.I.
Holdings, Inc. v. Jenkens, 924 P.2d 1239, 1250 (Kan. 1996)). Again, if IntegraCore

wanted to impose a "best efforts" obligation on iDrive, it should have bargained for such
obligation. 3
Similarly, IntegraCore's attempt to manufacture an obligation for iDrive to
perform certain duties by a date certain based upon the assertion of "fiduciary duties,"

ti

fails as a matter of law. As an initial matter, lntegraCore has not asserted a claim for
breach of fiduciary duty, much less alleged the existence of fiduciary duties, in this case.
See Amended Answer and Counterclaim, dated Feb. 7, 2014 (R. 261-294). The District

Court granted summary judgment on iDrive's contract claims. See Order (Add. A), at 2.
IntegraCore's assertion that fiduciary duties exist that "augment" the contractually
imposed duties set forth in the 2011 Agreement finds no support in Utah law.
This precise issue was recently discussed by the Utah Supreme Court in the case
of Orlando Lillenia, LC v. United Title Services of Utah, Inc., 2015 UT 55 (Utah 2015),
in which, although it was not asked to rule on the issue, the Court recognized law from
other jurisdictions to the effect that fiduciary duties cannot be used to "supplement"
contractual obligations. Id. at ,r 40, ft. 5 ("And at least in some jurisdictions, a duty

3

The Kruger and Kahler, Inc. cases are further undennined by broker cases in Utah
which award damages based upon agreements that allowed for commissions on sales
made outside the broker's involvement, without an independent analysis of judicially
inferred "best efforts." See e.g., Chumney v. Stott, 381 P.2d 84, 14 Utah 2d 202,204
(Utah 1963); Gump & Ayers Real Estate, Inc. v. Domcoy Investors V, 733 P.2d 128, 130
(Utah 1987).
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defined explicitly by contract is enforceable only in contract, and may not be
supplemented by a claim for breach of fiduciary duty.") (citations and quotations
omitted). Accordingly, whether or not a fiduciary relationship has been created by the
2011 Agreement is irrelevant to the contract claims before the Court, and the District
Court's ruling that "iDrive's duties to IntegraCore are limited to those enumerated in the
Agreement" should be affirmed. See Objection Order (Add. D), at I 0.

V.

THE DISTRICT COURT PROPERLY HELD THAT, AS OF
INTEGRACORE'S BREACH IN OCTOBER, 2011, iDRIVE HAD EITHER
PERFORMED, OR WAS IN THE PROCESS OF PERFORMING, AS
REQUIRED BY THE 2011 AGREEMENT.
A.

The District Court's factual findings regarding iDrive's performance
are undisputed.

The 2011 Agreement has a three-year term. See 2011 Agreement (Add. E), at 2.
IntegraCore does not point to a single material obligation that the 2011 Agreement
requires iDrive to perform prior to IntegraCore's breaches in October, 2011, that was not
performed by iDrive. Notwithstanding, the District Court did expressly find that iDrive
had performed substantial tasks under the 2011 Agreement prior to October, 2011. As
the District Court noted in its Objection Order, as of October, 2011, iDrive had either
"performed, or was in the process of performing its material contract obligations."
Objection Order (Add. D), at 3. For the Court's convenience, the District Court's factual
findings, together with relevant factual citations to substantiate such findings, are
provided below:
• "iDrive aided in the hiring of Thad Haderlie."

See SOF ,I,I 12-13.
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(i)

•

"[iDrive] collected and analyzed IntegraCore's carrier agreements, [and] provided
input on negotiation strategies."

See SOF ,I,I 15, 17-19.
•

"[iDrive] performed account auditing."

See SOF ,I 20.
•

"[iDrive] maintained communications with IntegraCore to coordinate optimization
efforts"

See SOF ,I,I 12-14, 17-21, 23-25, 30-34, 37-41, 43-44.
•

"and [iDrive] otherwise managed IntegraCore logistics."

See id. See also, SOF ,I,I 15, 26-29, 54-55.
See Objection Order, (Add. D), at 3. These facts are undisputed, and provide
ample support for the District Court's finding that as of October, 2011, iDrive had
either "performed, or was in the process of performing its material contract
obligations." Id.

B.

The Undisputed Facts do not support IntegraCore's claim of
nonperformance by iDrive.

Instead of informing the Court of the tasks iDrive did accomplish in the first nine
months of the three-year term of the 2011 Agreement, at pages 35-36 of its Opening
Brief, IntegraCore provides a bullet point list of tasks IntegraCore asserts should have
been performed by October, 2011, which alleged failure, IntegraCore argues, constitutes
a breach of contract by iDrive. A cursory review oflntegraCore's bullet points exposes
these allegations as a baseless and weak attempt, after the fact, to justify IntegraCore's
wrongful conduct:
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•

Neither Chase, nor anyone else from iDrive, fulfilled the obligations under
§2 to 'conduct two additional visits [to IntegraCore] over the next two
quarters" after the agreement was signed.

It is undisputed fact, testified to by IntegraCore's own witness, Mr. Haderlie, that
these visits in fact occurred. Both Mr. Rothwell, (CEO of iDrive), and Mr. Haderlie
(Logistics Manager for IntegraCore), confirmed that in the Spring, early Summer of
2011, Mr. Haderlie specifically asked for Mr. Rothwell, iDrive's CEO, to be the primary
point of contact between IntegraCore and iDrive. See SOP ,I,I 38-39. iDrive acquiesced
to that request and, as a direct result, Mr. Rothwell had several in-person meetings with

~

Mr. Haderlie, including some that took place at IntegraCore's facility. See SOF ,I 39.
Mr. Haderlie candidly admitted as follows:

Q. When you'd had [sic] these talks with Shaun [Rothwell], where were
they - where were they located?
A. We'd have lunch, on the phone[,] at IntegraCore, came a few times
to IntegraCore.

See Haderlie Depo. (R. 1590), at 141 :4 - 21. 4 Therefore, the assertion that iDrive failed
to visit the IntegraCore facility twice over two quarters fails as a matter of undisputed
fact.
•

iDrive did not issue any RFP's to any Carriers, including UPS, as required
by§ l(a), ever. (emphasis in original).

4

In addition to finding that iDrive actually "made visits," the District Court pointed out
that the record showed regular communications between IntegraCore and iDrive, and that
IntegraCore failed to show how any alleged failure to perform a site visit would be a
material breach. See Objection Order (Add. D), at 2-3. The District Court's rational is
sound, and should be affirmed for the additional reasons set forth in the in the Objection
Order.
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•

As set forth above, the 2011 Agreement does not create any time, other than the
three-year term of the Agreement, for iDrive to issue a request for proposal ("RFP") to a
Carrier. However, during the spring of 2011, Steve Chase sent several communications
to Jen Trujillo at UPS for the purpose of establishing a dialogue with regard to pricing
terms contained in IntegraCore's UPS contract. See SOF ,r 29. On May 3, 2011, Steve
Chase, on behalf of lntegraCore, sent the following email to Jen Trujillo at UPS to follow
up on a phone conference that occurred earlier that day among Steve Chase (iDrive), on
behalf of IntegraCore, and Jen Trujillo and Shawn Orton, on behalf of UPS:
Jennifer,
Thanks for your time today, and please thank Shaun [Orton] as well. I have
attached the document we discussed, I have a regular call with Thad
[Haderlie] on Wednesday, and I' 11 review our discussion with him then. I
know you will do what you can, and I believe these are within the range of
reason.
Email to Jennifer Trujillo from Stephen Chase, dated May 3, 2011, with attached
"lntegraCore UPS Request_May 3, 2011" (R. 2152-2153). In this communication, Mr.
Chase attached a document containing certain requests for pricing adjustments by UPS.

See IntegraCore UPS Request_May 3, 2011 (R. 2153). The attachment to Mr. Chase's
May 3, 2011 email to the UPS representatives follows the strategy outlined by Mr.
Hutchinson in his February 21, 2011 Memorandum. See SOF ,r 31.
Specifically, the May 3, 2011 Memorandum from Mr. Chase to UPS provides as
follows:
UPS has experienced some growth with lntegraCore this year in part due to
our working together to find solutions. For lntegraCore clients to see UPS
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as a more viable option UPS will need to address the IntegraCore needs
below.

See IntegraCore UPS Request, May 3, 2011 (R. 2153). The May 3, 2011 Memorandum
requests that UPS provide a proposal to change the following components of its contract
with IntegraCore: 1) "Increase residential surcharge to 35%;" 2) "Extend discount on
Residential Surcharge to air shipments to match ground;" 3) "Increase discount on
Ground Minimum to 15%;" 4) "increase the Deferred Tier% depending on other
requests granted;" 5) provide "50% discount on [Fuel Surcharge] for both Ground and
Air;" and 6) provide a Fuel Surcharge percentage cap for ground and air. Id. (R. 2153);

see also Trujillo Depo. (R. 1802) at 106: 16 - I 07:21. On May 11, 2011, Mr. Chase
followed up on his prior requests for proposal with UPS, asking Ms. Trujillo for a
timetable for a response from UPS. See SOF ,I 33. Ms. Trujillo responded as follows:
I have received the requests and am reviewing internally how we want to
pursue. I am continuing to work closely with Thad [Haderlie] to
understand the needs of Integracore and how we will continue to provide a
valuable partnership moving forward. At this time, I do not have a
proposal. At this time I do not have a timeline when you will receive a
proposal back. I am still mapping out the processes and supply chain of
Integracore.
Email from Jen Trujillo to Stephen Chase, cc to Shawn Orton, dated May 11, 2011 (R.
2155) (emphasis added). Although it is true that on direct examination Ms. Trujillo
testified that she did not consider the May 3, 2011 IntegraCore UPS Request (R. 2153) to
be a request for proposal, on cross-examination, Ms. Trujillo admitted that the document
was a request for proposal:

Q. Yes. And Exhibit 35, for the record, is a May 11, 2011 Email from
yourself to Mr. Chase.
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i>

A. "I have received the requests and am reviewing internally how to
we want to pursue."
Q. And the requests that he is discussing are the requests that are set forth
in Exhibit 34?
A. Correct.
Q. And these requests to you for improvement on UPS pricing for
IntegraCore?
A. Correct.
Q. And these requests are asking for you to review those - the email is
asking for you to review his request and to provide a proposal in response
to the request?
A. Yes.
ti

See Trujillo Depo. (R. 2721) at 69:12-24.
Ms. Trujillo testified that in mid-June, 2011, she sent an email to Mr. Chase,
informing him that there was no room for changes in the UPS pricing at that time:
Q. And did you respond by email or did you respond by phone call, if you
have a memory one way or the other?
A. I recall responding by email.
Q. And what did you say in that email?
A. I believe my response was that I had evaluated their current
agreement and, based on the characteristics of their business, their
shipping today with UPS, that I would not be making any changes to
their current agreement.

See Trujillo Depo. (R. 1800), at 35:20- 36:4 (underline added). Accordingly,
IntegraCore's assertion that iDrive did not issue a request for proposal to UPS is belied
by these undisputed facts.
•

Because iDrive did not issue any RFPs, it did never [sic] "collect[ ed] and
analyzed the Carriers' responses to the RFP, as required by § l(a).

As established above, IntegraCore never provided iDrive with the proposal it
received from UPS in early October, 2011. See SOF ,I 50. And such conduct constitutes
@FJ

a breach of contract by IntegraCore.
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•

iDrive did not 'work directly' with Carriers regarding changes to
lntegraCore' s Carrier agreements or "negotiate[e] pricing, terms and
conditions with the Carriers,' as required by§ l(a) and §2 ...

This assertion is manifestly false based upon the recitation of communications
between iDrive and UPS, set forth in the preceding three pages. Jen Trujillo of UPS
testified that in June, 2011, in response to an inquiry from Steve Chase at iDrive, she
informed Mr. Chase that she "would not be making any changes to their current
agreement." See Trujillo Depo. (R. 1800), at 35:20- 36:4. IntegraCore's assertion that
iDrive did not communicate with UPS about changing lntegraCore's UPS pricing is
refuted by the undisputed facts. Moreover, the 2011 Agreement does not provide any
requirement that iDrive tum the UPS rejection in June, 2011, into a new contract prior to
October, 2011.
Furthermore, the record contains ample evidence of iDrive's attempts to
communicate with FedEx. See SOF ,i,r 26-28. However, as the FedEx representative Mr.
Spiers unequivocally testified, IntegraCore' s shipping volumes with FedEx in 2011, and
since, have never merited a new FedEx contract. See SOF ,i 27. Accordingly,
IntegraCore' s assertion that iDrive somehow breached the 2011 Agreement by failing to
accomplish anything with FedEx, prior to October, 2011, finds no support in the record.
Finally, IntegraCore asserts iDrive breached the 2011 Agreement by "delegating"
the responsibility of following up with UPS to Mr. Haderlie. See Opening Brief at 35,
42. However, nothing in the 2011 Agreement prohibits IntegraCore from taking the lead
in negotiations with any Carrier. To the contrary, such conduct is expressly allowed in
the 2011 Agreement. See 2011 Agreement at 2 ("Any new agreement signed by
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~

[IntegraCore] during a period of 3 years after the execution date of this agreement shall
be deemed to be based on iDrive' s optimization efforts, whether negotiated directly with
the Carrier(s) by iDrive, [IntegraCore] or any other party and will be billable for 36
months from new carrier agreement date."). However, such right oflntegraCore to
negotiate directly with a Carrier does not alter any other express obligation of
IntegraCore to inform and involve iDrive in the process.
Undaunted, IntegraCore quotes certain language, cherry picked from the fraud
allegations contained in iDrive's Complaint, to argue that iDrive abandoned its
contractual rights to negotiate with Carriers. See Opening Brief at 35, 42. IntegraCore
omits from its partial quotation of iDrive's fraud allegations that iDrive specifically
alleged as part of its fraud claim that it allowed Mr. Haderlie to run point on negotiations
based upon his representation that he would "keep iDrive representatives informed of the
(t

progress of his negotiations with the Carriers." See Complaint at ,r 84 (R. 19).
Accordingly, the cited fraud allegations do not support any assertion that iDrive
abandoned any right or obligation, and certainly do not support IntegraCore' s assertion
that iDrive ever waived any rights to payment.
Regardless, IntegraCore fails to inform the Court that the fraud allegations it cites
were dismissed with prejudice by stipulation on August 22, 2014. See Stipulation to
Dismiss Sixth Claim for Relief, dated August 20, 2014 (R. 745-748), and Order
Dismissing With Prejudice Sixth Claim for Relief, entered August 22, 2014 (R. 756-758).

•

Accordingly, as IntegraCore was never required to admit the dismissed allegations, the
allegations are deemed denied by IntegraCore. See, e.g., Utah R. Civ. P. 8(d)
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("Statements in a pleading to which no responsive pleading is required or permitted are
deemed denied or avoided.").
And the actual evidence is undisputed that iDrive tried to follow up with Mr.
Haderlie in order to provide the services set forth in the 2011 Agreement. It is
undisputed that, after the UPS rejection in June, iDrive made repeated requests of
IntegraCore for information about the status of IntegraCore's discussions with UPS and
FedEx. See e.g., Email to Thad Haderlie from Steve Chase, (R. 2726), dated July 6,
2011:
We missed you on our newly scheduled monthly call today at 10 am MST.
I am sure that you were swamped, no problem. Carl [Hutchinson] is
planning a trip to Utah targeting the last week in July. It would be good for
you to meet him and for him to become more familiar with your processes
and the status of the UPS and FedEx agreements and strategy so I have
suggested that he make time to visit you when he is there. Will you be
around for such a visit? (emphasis added.).
Indeed, on Monday, October 3, 2011, Mr. Chase sent Mr. Haderlie another email
inviting Mr. Haderlie to participate in the monthly call between iDrive and IntegraCore,
offering iDrive' s assistance, and including the following requests for updated information
regarding the contract negotiations with UPS and FedEx:
I hope you are doing well, we have not spoken for a while. We have time
blocked out as we always do for this Wednesday to catch up with you and
see where we can specifically help you. We have not talked outside of your
talks with Shaun [Rothwell]. We'd like to know what progress may have
occurred and what you may have for us to review and analyze.
Are you available for our call Wednesday, and do you have specifics about
UPS and FedEx that we can discuss and see where we can help?
I look forward to catching up.
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Email to Thad Haderlie from Steve Chase, dated October 3, 2011 (R. 1815) (emphasis
added). These communications demonstrate that, far from abandoning its rights under
the 2011 Agreement, iDrive was tal<lng affirmative steps to make sure IntegraCore
effectively implemented its recommendations, and was receiving the benefit of iDrive's
expertise.
•

Both Trujillo and Spiers testified IntegraCore did not tell them not to work
with Chase, and there is no evidence Trujillo and Spiers refused to work
with Chase if Chase tried.

This assertion has nothing to do with any material dispute before the Court.
Certain evidence substantiates that Mr. Chase's claim that Ms. Trujillo (UPS) and Mr.
Spiers (FedEx) were not responding to his calls. See, e.g., Email to Thad Haderlie from
Steve Chase, dated April 25, 2011 (R.1812) ("As for Kurt and Jen, my guess is they may
not respond to me until you and/or Ted reminds them that I have that role to manage and
coordinate these negotiations .... Until you or Ted do so, they will likely continue to
ignore my calls and messages."). However, this dispute of fact is not material to the
summary judgment motions.
•

iDrive' s expert, Gooding, testified he was not aware of anything preventing
Chase or iDrive from trying to get a better contract for IntegraCore.
Gooding opined that IntegraCore would have received a better contract
from UPS in October of 2011 had it "attempted to negotiate."

These assertions by iDrive's expert-who is not a fact witness with percipient
knowledge-have nothing to do with any factual dispute before the Court. The 2011
Agreement requires IntegraCore to inform and involve iDrive in the consideration of the
proposal IntegraCore received from UPS in October, 2011. See 2011 Agreement, (Add.
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E), at,~ l(a), l(c) and 3(a)(l). Had IntegraCore not breached these obligations, iDrive
could have brought its expertise to bear in the negotiations, and IntegraCore could have
achieved a better agreement. Utah law is clear that "one party cannot by willful act or
omission make it impossible or difficult for the other to perform and then invoke the
other's non-performance as a defense." Ferris v. Jennings, 595 P.2d 857, 859 (Utah
1979); Cahoon v. Cahoon, 641 P.2d 140, 144 (Utah 1982) (same); Baxter v. Saunders
Outdoor Advertising, Inc., 171 P.3d 469, 473 (Utah App. 2007) (same) (quotations

omitted); Hogan v. Utah Telecommunication Open Infrastructure Agency, 2013 WL
1619818, at *3 (D. Utah 2013) (same). See also, 17A Am.Jur.2d Contracts§ 687 (2005)
(same); GenCorp, Inc. v. Am. Int'/ Underwriters, 178 F.3d 804, 817 (6th Cir.1999) (it is
"axiomatic that a party cannot benefit from its own breach"). IntegraCore cannot be
heard to complain about iDrive's lack of involvement in UPS negotiations in October,
2011, when its own breach of contract caused such failure.
The Court should affirm the District Court's finding that as oflntegraCore's
breaches of contract in October, 2011, iDrive had either performed, or was in the process
of performing, as required by the terms of the 2011 Agreement.

C.

The 2011 Agreement is not illusory.

IntegraCore's assertion that the 2011 Agreement is "illusory" ignores iDrive's
undisputed performance, set forth above, and the plain language of the 2011 Agreement
that expressly requires iDrive to provide specific services within the three-year term of
the 2011 Agreement. Under Utah law, an agreement is illusory "where the promisor
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4t

retains an unlimited right to decide the nature or extent of his performance." See
Resource Management Co. v. Weston Ranch and Livestock Company, Inc., 706 P.2d

1028, 1038 (Utah 1985) (citations omitted). The District Court did not rule that iDrive
had an unfettered right to determine the "nature and extent of [its] performance," it
merely ruled that because time was not of the essence for performance of certain tasks set
forth in the agreement, IntegraCore did not have the unilateral right, nine months into the
three year term of the 2011 Agreement, to arbitrarily consider its obligations terminated.
See Objection Order, (Add. D), at 5-6, § 5.

VI.

INTEGRACORE IS BARRED FROM ARGUING A DEFAULT BY iDRIVE
PRIOR TO OCTOBER, 2011.
The District Court properly ruled that IntegraCore relinquished any defense

(however factually unsupported) of non-performance by iDrive prior to October, 2011 by
continuing to treat the 2011 Agreement as in force as to iDrive until August, 2013, "in
spite of a known excuse for nonperformance:"
When the promisor on a contract not already fully performed on either side
continues his performance in spite of a known excuse for nonperformance,
he loses his defense of nonperformance.
HB. Zachry Co. v. The Traveler's Indemnity Co., 391 F.2d 43, 48 (5 th Cir. 1968); Long
Trusts v. Griffin, 222 S.W.3d 412,415 {Tex. 2006) (per curiam) (internal quotation

omitted) ("A party who elects to treat a contract as continuing deprives himself of any
excuse for ceasing performance on his own part."); Martin v. Maldonado, 572 P.2d 763,
769-70 (Alaska 1977) (quoting 3 A Corbin, Contracts, § 755) (same); Mathis v. DCR
~
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Mortg. III, 952 F. Supp. 2d 828, (W.D. Tex. 2013) (same); Acosta v. Dist. Bd. of Trustees
ofMiami, Dade Comm. Coll., 905 So. 2d 226, 228-29 (Fla. Dist. Ct. App. 2005) (same).
Whether considered in light of the foregoing authority, or the equitable doctrines
of waiver, laches, or estoppel, the result is the same: it is simply too late for IntegraCore
to claim a breach of the 2011 Agreement by iDrive prior to October, 2011. See B.R.

Woodward Marketing, Inc. v. Collins Food Service, Inc., 754 P.2d 99, 103-104 (Utah
App. 1988) ( emphasis added) ("It was not until after the relationship was terminated that
Woodward sought what it knew it was entitled to receive during the entire course of its
employment. Such conduct, notwithstanding whatever unexpressed subjective intent
Woodward's principal had, unequivocally evinced an intent to waive its right to claim the
incentive commissions."); Shaw Resources Limited, L.L. C. v. Pruitt, Gushee & Bachtell,
P.C., 142 P.3d 560, 571 (Utah App. 2006) ("A defense based on equitable estoppel bars

recovery if ( 1) a party acts or fails to act in a manner that is inconsistent with a
subsequent claim, (2) a second party reasonably acts or does not act because of the first
party's original act or failure to act, and (3) the second party would suffer injury if the
first party were allowed to repudiate such act or failure to act."); Angelos v. First

Interstate Bank, 671 P .2d 772, 777 (Utah 1983) (internal citations omitted) ("Laches is
not mere delay, but delay that works a disadvantage to another. To constitute laches, two
elements must be established: (1) The lack of diligence on the part of plaintiff; and (2) An
injury to defendant owing to such lack of diligence.").
All of these theories affirm the same basic principle: a party to an agreement may
not secretly and unilaterally discontinue its own performance under a contract, while at
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the same time silently continuing to receive the benefits of the other party's performance.
IntegraCore's legal failure is highlighted by the testimony provided by the representative
oflntegraCore who signed the 2011 Agreement, its CEO, Ted Broman. Mr. Broman
testified in his deposition on July 30, 2014, that he still considered the 2011 Agreement to
be in effect as to iDrive's responsibilities. See SOF ,r,r 48-49. The law does not permit
IntegraCore to have it both ways.
IntegraCore does not contest the validity of the authority cited above, instead, it
premises its entire response to this finding by the District Court upon a legal fiction,
namely, that IntegraCore can artificially limit evidence of "continued performance" to
only that contractual performance IntegraCore unilaterally deems relevant to this
litigation. See Opening Brief at 45-46. IntegraCore cites no authority for such arbitrary
exclusion of relevant evidence of contractual performance, and there is none.
Furthermore, IntegraCore compounds the weakness of its argument by implicitly
asking the Court to absolve IntegraCore of any breach of contract in this case, based upon
its assertion that iDrive's performance-as artificially narrowed by IntegraCoremagically resulted in abandonment of iDrive's rights to payment of 38% of the savings
from any new carrier agreement, while at the same time the remainder of the 2011
Agreement stayed intact. See id. at 43 ("the trial court ignored the evidence detailed
above indicating iDrive forever stopped performing the optimization services by May of
2011. ") Of course, IntegraCore cites no authority for such selective abandonment, and
there is none. Cursory review of the legal requirements for establishing abandonment of
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a contract in Utah demonstrates how far short IntegraCore's contractual abandonment
argument falls:
[A] contract is abandoned when one party shows by unequivocal acts that
he regards the agreement as abandoned, and the other party acquiesces.
Similarly, we have held that a contract may be abandoned by the parties'
express assent or through acts or conduct of the parties inconsistent with the
continued existence of the contract. ... the proof of abandonment must be
made by clear, unequivocal, and decisive evidence.
Watkins v. Ford, 304 P.3d 841, 849 (Utah 2013) (citations and quotations omitted).
As a matter of law, if IntegraCore believed, as it now argues, that there was a
default by iDrive prior to October 2011 that relieved IntegraCore of its obligations under
the 2011 Agreement-a factual proposition for which there is no contemporaneous
support-IntegraCore had to take action consistent with that belief. By silently
continuing to accept performance by iDrive under the 2011 Agreement through at least
August, 2013, IntegraCore is now legally barred from asserting a prior breach of the 2011
Agreement by iDrive.
Therefore, the Court should affirm the District Court's ruling that, by silently
continuing to accept performance by iDrive through August, 2013, despite an alleged
known excuse for nonperformance, IntegraCore is now legally barred from asserting that
iDrive breached the 2011 Agreement prior to October, 2011.
VII.

iDRIVE IS ENTITLED TO RECOVER DAMAGES RELATED TO
INTEGRACORE'S USPS SHIPMENTS SENT VIA THIRD-PARTY MOVE
METHOD.
iDrive did not move for summary judgment regarding its USPS-related claims.

However, IntegraCore has asserted that the District Court erred by failing to grant its
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motion for summary judgment dismissing iDrive's claim for breach of contract related to
the USPS. See Opening Brief at 46-51. Accordingly, the Court's "review is limited to
determining whether the district court correctly applied the summary judgment standard
in light of the undisputed material facts." State ex rel. School & Institutional Trust Land

Admin. v. Mathis, 2009 UT 85, ,r 10 (Utah 2009). Cursory review of the USPS-related
issues demonstrates that the District Court was correct in denying IntegraCore summary
judgment on iDrive's USPS claims.
The 2011 Agreement provides that the USPS is a Carrier that falls under the
requirements of the 2011 Agreement. See SOF ,r 21. As such, all of the terms discussed
above apply to IntegraCore's shipments via the USPS, including the obligation to inform
and involve iDrive in all decisions related to changes to USPS pricing. See 2011
Agreement (Add. E), at ,r,r l(a), l(c) and 3(a)(l).
fi)

When the 2011 Agreement was executed, IntegraCore was using Commercial Plus
Pricing with the USPS. See SOF ,r 21. The parties discussed that, under the terms of the
2011 Agreement, iDrive was entitled to be compensated 38% of the delta of savings from
the Commercial Plus Pricing IntegraCore was receiving with USPS, and the better rates
available under the iDrive USPS account. See SOF ,r 23. Because iDrive already
charged a markup to customers that utilized its USPS account, iDrive agreed to forego
the thirty-eight percent (3 8%) of the savings realized from the change to the iDrive USPS
account by IntegraCore. See id. Mr. Chase (iDrive) memorialized this understanding in
an email to Mr. Broman (IntegraCore). See id.
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In May, 2011, IntegraCore began to send its USPS shipments utilizing the iDrive
USPS account, a practice that continued through September 9, 2013. See iDrive USPS
Invoices 1 through 120, dated May, 2, 2011 through September 9, 2013 (R. 1665-1779).
Without informing iDrive, as required by the 2011 Agreement, since early 2012,
IntegraCore has been diverting certain USPS shipments away from the iDrive USPS
account to a USPS contract used by another third-party company, called Move Method.
See SOP 1 56. iDrive is seeking damages, under the same rational set forth herein related
to UPS, for IntegraCore's failure to comply with the terms of the 2011 Agreement in its
decision to send USPS shipments using the Move Method USPS account.
IntegraCore did not disclose the switch to Move Method with anyone at iDrive.
See SOP 1 57. And when Mr. Rothwell asked Thad Haderlie about the decreased
volumes in July, 2012, Mr. Haderlie misrepresented to Mr. Rothwell that the decrease
resulted from certain IntegraCore customers pulling their USPS volumes from
lntegraCore. See id. The evidence demonstrates that IntegraCore transitioned USPS
shipments to Move Method gradually, with the hope that iDrive would not notice the
transition and seek compensation due under the 2011 Agreement. See SOP ,I 58. iDrive
did not learn about the USPS shipments sent utilizing the Move Method USPS account
until discovery in this lawsuit. See SOP 1 59.
In its Opening Brief, IntegraCore asserts that iDrive is not entitled to recover
damages related to USPS because iDrive does not have calculations showing what thirtyeight percent (3 8%) of the savings from the USPS shipments, versus the commercial plus
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pricing charged to IntegraCore upon execution of the 2011 Agreement. See Opening
ii9

Brief at 46-48.
But if IntegraCore had run the decision by iDrive for review, (which it never did),
iDrive could have analyzed whether the rates being charged to ship on the iDrive USPS
account were better than the Move Method rates, minus the thirty-eight percent (38%)
that would be paid to iDrive for the savings achieved by the Move Method USPS rates,
compared to the Commercial Plus Pricing in place as of February, 2011. See 2011
Agreement, (Add. E) at 1l(a), page 2 (Agreement Term), 13(a){l). Under either
scenario, iDrive would have been entitled to receive money from lntegraCore. Assuming
the analysis would have led to the decision to continue shipping using the iDrive USPS
account and rates, iDrive's expert has calculated the markup iDrive would have made
from such shipments. See SOF 1 60-61.
With regard to the second scenario in which iDrive would have been compensated
38% of the delta of savings between commercial plus pricing received by IntegraCore
upon execution of the 2011 Agreement and the rates charged by Move Method, iDrive's
damage expert, Mr. Hoffman, has done the best analysis he could to approximate 38% of
the delta of savings, given the limited data produced. See Hoffman Report (R. 34313443) at 15-17; Hoffman Depo. (R. 2777, 3497-3498) at 67:5-12, 68:4 - 71 :7. Mr.
Hoffman's damage opinions related to USPS were the subject of a motion in limine,
which has been denied by the District Court. See R. 4746-4755. This ruling is not before
the Court in this appeal.
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Utah law is clear that "[ o]nee a defendant has been shown to have caused a loss,
he should not be allowed to escape liability because the amount of the loss cannot be
proved with precision." Cook Assoc., Inc. v. Warnick, 664 P.2d 1161, 1166 (Utah 1983)
(citing Winsness v. M.J. Conoco Distributors, Inc., Utah, 593 P.2d 1303, 1306 (Utah
1979); Gould v. Mountain States Telephone & Telegraph Co., 6 Utah 2d 187, 192, 309
P.2d 802, 805 (1957)).
IntegraCore is correct that IntegraCore, and only IntegraCore, has the ultimate
decision-making authority regarding whether to use iDrive's USPS rates (that include the
iDrive markup), or the Move Method rates, minus the 3 8% savings payable to iDrive.
However, under the plain language of the 2011 Agreement, under either scenario, iDrive
@il

is entitled to payment for savings achieved. Mr. Hoffman's report and testimony
provides the best analysis under the circumstances from which the jury can approximate
damages. See Hoffman Depo. (R. 2690, R. 2777, 3497-3498), at 68:4- 71 :7. Therefore,
the District Court's opinion denying summary judgment dismissing iDrive's claims
related to USPS should be affirmed.
CONCLUSION
For the reasons set forth above, the Order Granting Plaintifrs Motion for Partial
Summary Judgment Regarding Breach of Contract and Breach of Covenant of Good
Faith and Fair Dealing Arising from IntegraCore's October 2011 UPS Agreement,
entered September 29, 2015 (Add. A), the Order Granting Plaintifrs Motion for Partial
Summary Judgment on IntegraCore's First Counterclaim (Breach of Contract) and
Second Counterclaim (Breach of Covenant of Good Faith and Fair Dealing), entered
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September 29, 2015 (Add. B), the Order Denying Defendant's Motion for Partial
Summary Judgment on Plaintiffs Contract Claims in its First and Second Causes of
Action, entered September 29, 2015 (Add. C), and the Ruling Re: Objection to Form of
Summary Judgment Orders entered September 29, 2015 (Add. D), should be affirmed in
i>

their entirety.
DATED this 6th day of April, 2016.
PRICE PARKINSON & KERR PLLC

David R. Parkinson
Ronald F. Price
Christopher B. Sullivan
Attorneys for Plaintiff/Appellee
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